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DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST 

CLASS, SONITPUR, TEZPUR                                        

G.R. Case No. 617/2008 

U/Ss. 279/338/427 IPC 

 

   SH. ARUP KUMAR DEB 

   S/O LATE AMULYA KUMAR DEB 

   VILL: BOLENG CHC 

   P.S: BOLENG 

   DISTRICT: EAST SIANG 

   ARUNACHAL PRADESH                    - ACCUSED 

   

VERSUS 

 

                 STATE OF ASSAM                          - PROSECUTOR 

 

                       PRESENT:  JAYASHREE BORA, AJS 

                                 JUDICIAL MAGISTRATE FIRST CLASS 

                                 SONITPUR, TEZPUR 

 

ADVOCATES APPEARED 

FOR THE PROSECUTION: Sh. Ashok Sharma, APP 

                 FOR THE ACCUSED: Sh. Pramod Ch. Sharma, Sh. Asim Chowdhary 

                                                                                        

OFFENCE EXPLAINED ON: 30/01/12 

EVIDENCE RECORDED ON: 02/08/12, 03/09/12, 27/09/12, 11/10/12, 

19/11/12 

ARGUMENT HEARD ON: 19/06/15 

JUDGMENT DELIVERED ON: 02/07/15 
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JUDGMENT 

1. The prosecution in this case was launched by lodging of 

the ejahar by the informant Sh. Biren Kumar Nath at 

Jamuguri P.S. on 21/04/08 to the effect that on 11/04/08 

at around 9:45 AM, while his son was on his way from 

home on a cycle for the purpose of attending his computer 

classes at Kusumtola, one Maruti car bearing registration 

number AR 01-B-8342 being driven from Jamuguri Haat 

towards Sootea, by its driver at a high speed and in a rash 

and negligent manner on NH-52, knocked down the cyclist 

at Kusumtola centre as a result of which he sustained 

grievous hurt on his person. The cycle also sustained 

damage. The local people at once took the injured to 

Biswanath Chariali Nursing Home for treatment from where 

he was referred to Tezpur and from there to Guwahati 

Medical college. 

2. On receipt of the FIR, the police registered Jamuguri 

P.S. case No. 29/08 u/ss. 279/338/427 IPC and conducted 

investigation into the matter. On completion of 

investigation, the police laid charge sheet against the 

accused u/ss. 279/338/427 IPC.  

3. The accused entered his appearance in response to the 

process issued. Copies of relevant documents were 

furnished to the accused in accordance with Sec. 207 

CrPC. Particulars of offences u/ss. 279/338/427 IPC were 

read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution examined 6 witnesses, 

exhibited 2 documents and closed its evidence. On the 

closure of prosecution evidence, the statement of the 

accused u/s. 313 CrPC was recorded. 
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5. Upon hearing both the parties and perusal of the 

records, the points for determination have been 

formulated as follows- 

(i) Whether the accused on 11/04/08 at around 9:45 AM, 

drove a vehicle bearing registration number AR 01-B-

8342, on a public way in a manner so rash or negligent as 

to endanger human life, or to be likely to cause hurt or 

injury to any other person and thereby committed an 

offence punishable under Sec. 279 IPC? 

(ii) Whether the accused on the aforesaid day and the 

aforesaid time, caused grievous hurt to the victim, namely 

Sh. Barnav Nath by driving the vehicle bearing registration 

number AR 01-B-8342 so rashly or negligently so as to 

endanger human life or the personal safety of others, and 

thereby committed an offence punishable under Sec. 338 

IPC? 

(iii) Whether the accused on the aforesaid day and the 

aforesaid time, committed mischief by causing wrongful 

loss or damage to the cycle of the victim valued at more 

than Rs. 50, and thereby committed an offence punishable 

under Sec. 427 IPC? 

6. I have heard the learned counsels on both sides and 

have gone through the evidence on record which is 

outlined below.        

7.  In his examination-in-chief PW1 stated that he is the 

informant. The incident took place about 4 years back at 

about 9:15 AM on the road. He had not seen the incident. 

He was informed that his son had met with an accident. 

He went to the hospital, brought his son Barnav 

Nath/victim to Tezpur and later on to the hospital at 

Guwahati. He does not know the accused/driver. He 
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lodged the FIR. He identified Exhibit 1 as the FIR and 

Exhibit 1(1) as his signature.  

8. In his cross examination PW1 stated that he got the 

news about 40 minutes later. The FIR was lodged after 10 

days. 

9. Testifying as PW2, the victim deposed that he cannot 

recognize the accused. The complainant is his father. The 

incident took place at about 10 AM on NH-52. He was 

trying to cross the road. One Maruti car coming from 

Jamuguri and going towards Sootea hit him. He fell down 

and became unconscious. He was injured over head. He 

does not know who took him to the hospital. Defence 

declined to cross examine PW2. 

10. In his examination PW3 stated that he knows the 

complainant. The incident took place about 4 years back 

at 11 AM. One Maruti van hit one person who fell on the 

road. Victim was sent in the van. He does not know and 

cannot recognize the driver. He does not know the vehicle 

number. The van was at a high speed. The police seized 

the cycle. Exhibit 2 is the seizure list and Exhibit 2(1) is his 

signature.  

11. In his cross examination PW3 stated that he has a tea 

shop. There were customers at that time along with 

vehicles on the highway. When he was busy with 

customers he does not know usually look at the road. 

When he heard hulla, he came to the place of occurrence. 

He only believed that the van was at a high speed. He had 

not himself seen the van being driven at a high speed. 

12. In his evidence in chief PW4 stated that he does not 

know the accused. He knows the complainant. He does 

not know anything about the case. Exhibit 2(2) is his 

signature over the seizure list Exhibit 2. 
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13. In his cross examination PW4 stated that the contents 

of Exhibit 2 were not read over to him. He does not know 

about its contents. He does not know why his signature 

was obtained. 

14. In his examination in chief PW5 stated that he knows 

the complainant. He can recognize the accused in the 

dock. He was the driver of the Maruti car. The incident 

took place in April in 2008 at around 10 AM on the 

Kusumtola centre road at NH-52. He had seen the 

incident. He was there at the place of occurrence as he 

had taken the Kusumtola bazaar on lease. He saw the 

accused in the dock driving one Maruti car from Tezpur to 

Sootea side. The car was at high speed. One man was 

trying to cross the road by bi-cycle. The car driver applied 

brakes and the cyclist fell down. The injured was sent to 

BNC hospital in the car of the accused.  

14. In his cross examination PW5 stated that he was busy 

in his own work. When he heard the car applying brakes 

he turned around. The place of occurrence is highway and 

he does not usually notice the speed of all vehicles. If the 

cyclist would have not suddenly crossed the road, the 

incident would not have occurred.  

15. In his examination in chief PW6 stated that he knows 

neither the complainant nor the accused. He does not 

know anything about the case. The police had never 

recorded his statement.  

APPRECIATION OF EVIDENCE 

16. From the trend of cross examination of the PWs and 

the answers given by the accused during his examination 

u/s. 313 CrPC, it is discernible that the defence has not 

disputed the identity of the offending vehicle. Nor has it 

challenged that the accused was driving the offending 
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vehicle at the relevant time on a public way. Therefore 

what remains to be seen is whether the offending vehicle 

was being driven by the accused at the relevant time in a 

rash or negligent manner.  The defence plea is that no 

criminal liability could be imputed to the accused as the 

alleged accident took place on account of the fault of the 

victim. 

17. PW1 is not an eye witness. He is the father of the 

victim and he had lodged the FIR.  

18. PW2 is the victim. According to him, the accident took 

place at NH-52 when he was crossing the road. 

19. In his evidence in chief PW3 stated that the offending 

vehicle was at a high speed. However, in his cross 

examination PW3 took an about turn deposing that he had 

not himself witnessed the vehicle being driven at a high 

speed and he only believed that the vehicle was at a high 

speed. 

20. PW4 is a seizure witness having signed on the seizure 

list marked as Exhibit 2. 

21. PW5 claims to be an eye witness. According to him the 

offending vehicle was at a high speed. One cyclist was 

trying to cross the road. The car driver applied brakes and 

the cyclist fell down. He also stated that if the cyclist 

would not have suddenly crossed the road, the incident 

would not have occurred.  

22. PW6’s evidence is not worth the name as he has 

categorically expressed his total ignorance about the case.  

23. It is well settled that in motor accident cases 

criminality of the accused is not something to be 

automatically presumed. Even if it is proved that the 

offending vehicle was being driven in an excessive speed, 



 
G.R. Case No. 617/2008 
PROSECUTOR: STATE OF ASSAM 
ACCUSED: SH. ARUP KUMAR DEB 
                                                                                  Page 7 of 9 

 

that would not itself constitute an act of rash or negligent 

driving. The element of rashness or negligence in motor 

accident cases must be proved by leading cogent 

evidence. However, from the evidence on record it is not 

established that the accident could not have occurred 

except on account of the rashness or negligence of the 

accused. The accused was examined u/s. 313 CrPC to give 

him the opportunity to disclose facts especially within his 

knowledge and to explain his conduct or version of the 

case. Explaining as to how the cyclist became a victim of 

the accident, the accused has stated  that the cyclist was 

trying to cross the road and at that time a bus came from 

the opposite direction and the cyclist suddenly landed 

before his car. This explanation seems probable in the 

light of the evidence of PW2 who stated that at the 

relevant time he was crossing the road and also from the 

testimony of PW5 who stated that the accident would not 

have occurred if the cyclist would not have suddenly 

crossed the road. The circumstance under which the 

accident occurred seems to have been beyond the control 

of the driver. Moreover, the fact that the accused had 

tried to avert the accident by applying brakes receives 

support from the testimony of PW5 thereby ruling out the 

element of rashness or negligence in the manner of his 

driving the offending vehicle. The defence has succeeded 

in making out a case of contributory negligence on the 

part of the victim.  

24. In the aforesaid circumstances what is established is 

that the accused was driving the vehicle on a public way 

at the relevant time, but it cannot be held to be proved 

beyond reasonable doubt that the accused was driving the 

vehicle in a rash or negligent manner so as to sustain his 

conviction u/s. 279 IPC. The charge u/s. 279 IPC having 

not been proved, the obvious conclusion is that the injury 



 
G.R. Case No. 617/2008 
PROSECUTOR: STATE OF ASSAM 
ACCUSED: SH. ARUP KUMAR DEB 
                                                                                  Page 8 of 9 

 

sustained by PW2 was not caused by any rash or 

negligent act of the accused thereby nullifying the 

allegations u/s. 338 IPC. Applicability of Sec. 427 IPC also 

gets ruled out. As such all the points for determination are 

answered in the negative in favour of the accused. 

ORDER 

25. In view of the discussion made above and the 

decisions reached in the foregoing points for 

determination, it is held that the prosecution has failed to 

prove beyond reasonable doubt that the accused has 

committed the offences punishable under sections 

279/338/427 IPC. As such the accused is acquitted of the 

charges under sections 279/338/427 IPC.  

The bail bond of the accused and his surety shall remain 

in force for six months from today in compliance with Sec. 

437-A, CrPC. 

Case is disposed of on contest.  

Given under my hand and the seal of this court on this 2nd 

day of July 2015 at Tezpur.       

                                                                              Jayashree Bora 
                                                          Judicial Magistrate First Class 
                                                                            Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

Exhibit 1- FIR 

Exhibit 2- Seizure list 

DEFENCE EXHIBITS: 

NONE 

PROSECUTION WITNESSES: 

PW1- Sh. Biren Kumar Nath 

PW2- Sh. Barnav Nath 

PW3- Sh. Hem Chandra Sharma 

PW4- Sh. Indreswar Bora 

PW5- Sh. Ranjan Bhattacharjee 

PW6- Sh. Dijen Saikia 

 

DEFENCE WITNESS: 

NONE 

 

                                                                       Jayashree Bora 
                                        Judicial Magistrate First Class                                                                                                                                                                                   

                                                 Sonitpur, Tezpur 
 

 


